
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Ol ivers Lou-Char Corp.

& Louls Franceschini ,  Indiv.

for Redeterminat ion of a Def ic iency

of a Determination or a Refund of

Sales & Use Tax

under Art icle 28

for the Period 3

& 29 of the Tax Law

State of New York

County of Albany

Jay Vredeoburg, being duly sworn, deposes and says that he is an employee
of t'he Department of Taxation and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Deterninat ion by mai l

upon Ol ivers Lou-Char Corp.,  & Louis Franceschini ,  Indiv.  & as Off icer,  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

OLivers Lou-Char Corp,
& Louis Franceschini, Indi-v. & as Officer
2095 Delaware Ave.
Buffalo, t{Y 142L6

& a s

o r a

0f f i cer

Revision

AFFIDAVIT OF MAILING

and by deposit ing same enclosed in a postpaid properly addressed vrrapper
(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner

] . n a

of the

herein

and that the address set forth on said wrapper is the last known a o f t
pe t i t ioner .

Sworn to before me this

l1th day of January, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ol ivers lou-Char Corp.

& Louis Franceschini ,  Indiv.

for RedeterminaLion of a Def ic iency

of a Determination or a Refund of

Sa1es & Use Tax

under Art icle 28

for the Period 3

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
l1th day of January, 1980, he served the within not ice of Determinat ion by mai l
upon Mart in E. Trossman the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Martin E. Trossman
Trossman & Trossman
627 Brisbane Bldg.
Buffalo, lfY 142A3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said

the petitioner herein and that the address

known address of the representative of th

Sworn to before me this

1l th day of January, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALB,ANY,  NEW YORK 12227

January  11 ,  1980

0l ivers Lou-Char Corp.
& Lou is  Francesch in i ,  Ind iv .  &  as  Of f i cer
2095 Delaware Ave.
Buffalo, NY 14216

Gentlemen:

P1ease take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 &. 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (51 8) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Uart in E. Trossman
Trossman & Trossman
627 Br isbane B ldg .
Buffalo, NY L4203
Taxing Bureau' s Representat ive



STAf,E OF NEW YORK

STE{TE TA)( CCI,IMISSICD{

In the lrlatter of the Application :

o f :

OLI\ZERTS IO{J CHAR CORPORAIICN : DEIERMIIiFIIICN
and

IO{JIS FBANCESCFIINI, :
hdividually and as an Offioer

:
for Rewision of a Determination or for
Refi.rrd of Sales and Use Ta:<es under :
Arb:icles 28 and 29 of tlre Ta< Law for the
Period Marckr L, L973 tturough Febn:ar1r 29, :
1976.

/{pplicants, Oliver's lou Ctrar CorSnration and louis F?anoeschini, indivi-

dua1ly and as an officer, 2095 Delal,rare Avenue, Buffalo, Nev'r York L42L6, filed

an application for revision of a determina'bion or for refund of sales and use

ta:<es under Articles 28 and 29 of the Ta>< I-avr for the period li4arch L, 1973

through Febnraqr 29, L976 (File No. 17147) .

A snall claims hearing was held before ArLtrur Johnson, Ilearing Offioer,

at tkre offioes of the State Ta< Ccnnrission, O:e trl7est Gerresee Street, Brrffalo,

Nen'r York, on April 25, L979 andwas continued on April 26, L979. Applicants

atrpeared by laarb.in E. Trossnan, CPA. Ttre Sa1es Ta< Bureau appeared bryr Peter

Crotty, Esq. (Patricia Brunlcaugh, Esq., of cor:nsel) .

!{hether t}re Atrdlt Division accr:rately determined Oliver's Lou Char

CorSrcrationrs rnarkup percentage on liquor, wine and beer purchases based on a

one npntJl test of purchases.

F]NDINGS OF TBSI

1. Oa October 22, I9'I6t as tlre result of an audit, a Notie of Deterrnination

and Dernand for Palznent of Sales and Use Ta<es D:e against applicants, Oliver's Lou

Char Corporation ("oliverrs") and r.ouis Franceschinj-, individually and as an



- 2 -

officer, was issued for tlre period March I,

L976. The notioe was issued for 96,325.74,

$21590.19,  for  a  to tat  o f  $8,915.93.

1973 ttu:ough Febnraqr 29,

plus penalty and interest of

2. Ol Jr.ure J-8, L976, Oliverrs o'ecarted a Consent nxtenaing Period of

Limitation to issue an ass€ssment of sales and use ta:<es, for the periods in

.issue, to Decenber 20, L976.

3. Oliverts operated a restan:rant and bar located at 2Q95 Detarua::re Averlue

in Buffalo, Nehr York.

4. On audit, ttre Audit Division verified that oliver's acstrrately posted

daily receipts to tlre sales journal and that the sates journal totals agn:eed

wittr bottr tlre general ledger and ttre sales tax returns.

The Audit Division accepted the accrrraqg of oliver's food sales based. on a

reported nerkup of 93 percent; horvever, a martnrp test was prforned to determine

the accuraqg of beverage sales. Ilre nrarkr:p test, using purchases of liqr:or,

beer and wine for the mrnttr of June L975t disclosed an overall narlnrp of 209.5

perent. Ttris percentage was atrplied to total beverage pr:rctrases of $137,681.90

to arrive at audited beverage sales of $4261125.48. Oliverrs reported beverage

sales of $3341695.77, leaving additional sares in tne anount of $9L,429.71 and

tax due tkrereon of $e 325.74.

Ttre Ard.it Divisionrs nrarlorp ccnputation oonsidered ttre follcnring factors:

A. Omrrtity, cost and selling prioes of individr-ral brands

B. Percerrtage of drinks sold at the bar as conpared to those sold in

the restaurant operaticn

"Ftee pour" netlrod of mi:ring dri:rks (2 oz. of liquor per drink)

15 perent spilIage.
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5. Applicant Oliver's rnade ectraordinarlz pr:rdrases of "Bellcrnrs Reserve"

and "Seagramrs s<tra Dry Gin" dr.rring the test nonttr of Ju:e L975. In the test

rnonttr atrplicant purctrased 10 cases of "Bellcnrs Resela/e" and 5 cases of "Seagramts

Sttra Dry Gin"; during ttre period Jantrarlz L, L976 through Jr:ne 30, L976, purctrases

of sald iterns averaged 4.7 ard 3 cases per nontJr, respectively. The nrarkrps on

"Bellcrars Reseta/e" and "seagramrs E<tra Dry Gi:r" rrere 240 pererrt ard 228 percent,

respectively; tlnrs, the nrarlarp ccnputation gave ocessive r,reight to brands ttrat

have a rnarkq> higher than the average.

6. Oliverrs contended, based on an analysis of pr.rrchases for the period

Januarlz L' L976 through,frrne 30, L976, that pr-rrctrases r,\ere of approximately 130

different tlpes of liquor and wjne. Since the nrarkup percentage ccnputed by the

Audit Division was based on a sanple of less than one-half ttrat anount., Oliver's

concluded that ttre test nrcnttr did not engrpass a sufficient varietlz of liquor

and wine purctrases,' and thereforer w€ls not representative of the br,rsiness activitlr.

7. Liquor and wile purchases for the period Jarn:aqz L, 1976 thror:gh Jrrre 30,

1976 averaged $2,968.08 per nonttr, nfdch is ccngnrable to pr:rctrases made j:n the

test rnrnth.

8. Applicant Oliverts purchased soda that is resold as suctr and also used

as a rni-:<er for liquor drinks. Ttre total beverage pr-rrchases of $137,681.90 that,

ttte Atrdit Division rnarked-up to det€unine audited bar sales inch.rded all soda

purchases. Soda purctrases for the nrrnttr of Jr.rre 1975 represented 5 peroent of

total beverage purchases for the ncrrth. Oliver's used 58 trnrent of soda pr:rctrases

in liquor dri:rks. Oliver's rnarkup on soda is 300 trnrcent.
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9. oliver's selling prioe of Rrssian vodka was 91.00 rather unn $1.35 and

$r'50 v,tlich was used by the Ardit, Diwision in ocnpuuing tlre nrarkrp per6ntage.

]C. Applicants naintai-ned that their internal cash ont:ols uiere srrctr that it

is inconaeivable ttrat there were unrreoorded receipts in fte arount of $gL,429.21.

11' Dring the period at issue, ASplicant rouis Franoesctrini was the president

of Oliver's.

L2. Applicants acted in good faith at aII tines.

colw,usro{s oF. IAId

A' that tle Audit Division inaorrestly determined olirrcr's nnrla.p on liquor,

w:ine and beer to ttre ercteht indicated in Findings of Fact,,5,,arrd ,,9,'; accord.jngly,

the rnarkrp percentage of 209.5 percerrt is reduced, to r94 percent.

B' That tlre Alrdit Division eftoneously applied its audited nrarkrry percentage

on liquor, wine and beer to soda purctrases.

c. That ir1 accordance wittr Conclusions of Larv "A" and. "8", Oliverrs beverage

sales are reocnputed as follows:

Total beverage pr.rrchases
Less: Soda pr:rctrases (58)
Lj-qr:or, wine and beer purctrases
Adjusted nrarkrp I94B
Liqr:or, wine and beer sales
Soda sales

($6,884.09 x 428 non-mi:<er x 300?
nnrkW)

Total berzerage sales
Less: Reported beverage sales
Additional sales
Ta< due

$137,681.90
6,894.09

mo''g'7E
253,747 .75

ffi
L]-,565.74

$396,111.30
334,695.75

reLw
$ 4 ,300 .6 r

D' That the Atrdit Division followed generally accepted audit prcoedr:re and

tests onsistent with the natr.re of the business operati-on; that ttre test

npnttr of Jr:ne 1975 included a sufficierrt variety of beverage pr:rctrases and

tltat the liquor and wine purchases in oliver's six-nonth analysis harze similar

crcsts and selling prices to those purctrases within ttre test period.
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E. That ttre application of Oliverrs Lou Ctrar CorSnration and Iouis

I'ranceschini, individr:ally and as an offier, is granted to the ectent indicated

in Concfu:sion of Iaw "C", and that the Audit, Division is herehryr directed to

nodify accordingly ttre Notj-oe of Determination and Denrand for Palzrent of Sales

arrd Use Ta:<es Due issued October 22, L976, togettrer wittr interest ccsrputed at

tne mininun statutory rate; and that, except as so granted, the qplication is

in all ottpr respecbs denied.

DAIED: Albany, Ner,r York

JAN 1 1 1980

S'IAf,E TN( CCI,$4ISSIONT


